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    Telecommunications 


Equality Coalition 
AB 2987 (Núñez/Levine): Why This Bill Needs Work
AB 2987 (Núñez/Levine) would create a new statewide franchise for cable and video service providers, issued by the California Department of Consumer Affairs. The bill’s supporters claim that AB 2987 will guarantee "speed to market" for telephone companies that want to offer video services that compete with cable companies. They argue that increased competition will offer consumers lower rates and better service. 

The Telecommunications Equality Coalition is a group of community and local government organizations that support competition and a streamlined approach to franchising. But we are greatly concerned about AB 2987 and have highlighted our concerns and provided solutions below:
Prevent Discrimination.  AB 2987 prohibits discrimination on the basis of income, but contains only vague legislative intent language concerning build-out. It pre-empts local build-out requirements and is silent on statewide build-out issues. AT&T has a business build-out strategy that depends upon cherry-picking. 

Solution: Amend the bill to require that state franchises must provide the same landline-based broadband service throughout each local jurisdiction within a specified number of years of providing the service to the first customer within that jurisdiction. Provide that state franchisees must offer the same landline-based broadband service throughout their telephone service territory within the state within a specified number of years, deploying to both high and low income areas.

Strengthen Customer Service Standards.  AB 2987 pre-empts local customer service standards which local agencies adopt and enforce under their cable franchise agreements.  The bill requires local agencies to enforce limited state standards and authorizes the imposition of liquidated damages, but preempts franchise termination as a remedy. In other words, the bill gives local agencies the responsibility for ensuring consumer protection with little real authority.

Solution. Leave in place local agency authority to adopt customer service standards; at a minimum, adopt model customer service standards developed by the Federal Communications Commission (FCC). Leave in place local authority to enforce those standards, including franchise termination in extreme cases. 

Retain Local Authority to Manage Public Rights-of-Way.  AB 2987 contains confusing and conflicting language about who controls the public rights-of-way.  It also bill defines "right of way" so broadly that franchisees could put the boxes virtually anywhere on public or private lands.  It is also not clear in the bill who would be responsible for addressing graffiti or other problems.  With AT&T planning to install large utility boxes (referred to as "52Bs") in order to deliver its "Project Lightspeed" service, neighborhoods could be significantly impacted by a loss of control over the rights-of-way.  The boxes stand more than 5 feet high, 40 inches deep and 20 inches wide.  
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Illustrations of the impact that poorly located and poorly maintained AT&T boxes could have on a community.
Solution: Amend the bill to provide that nothing in the bill affects the authority of local agencies to regulate the time/place/manner of the use of the public rights-of-way provided it is done in a manner consistent with the bill. Develop a better definition of rights-of-way, and clarify who is in charge of cleaning up graffiti.  If the locals, then local agencies need better authority.

Retain Funding for PEG Channels.  Public, education and government channels ("PEG") are an important tool used by many local agencies and local organizations to broadcast public meetings, programs and information of community interest.  Cities are currently able to negotiate with cable providers as part of their local franchise agreement for PEG funding and support.  AB 2987 would instead prescribe a set amount for PEG channels, and limit that to only pay for capital expenses (no operating expense).  
Solution: Amend AB 2987 to provide that operators shall pay a specified amount of gross revenues for PEG only (not I-Net, which should be funded separately). Provide that these funds may be used for either capital or operational expenses.

More than $300 Million Annual Franchise Fees at Risk.  California cities currently receive approximately $300 million a year in cable franchise fees, in exchange for the cable companies “renting” local rights-of-way.  These funds are considered general revenues – available to fund public safety or other local priorities.  

These revenues could be lost or significantly reduced if cable companies are able to cut a deal in AB 2987 that allows them to abrogate current contracts to achieve a “level playing field” with telephone companies.  

Future Franchise Fees Are At Risk.  AB 2987 provides local agencies with franchise fees equal to 5% of gross revenues (as many agencies receive today).  But the bill as drafted presents two serious issues.  First, while local agencies can currently impose a franchise fee as “rent” for local rights-of-way, AB 2987 imposes a state franchise fee that is remitted to the local agency.  Since the state does not own local streets, this state-imposed fee is really a tax.  Local agencies would need voter approval before they could impose these new “franchise fees” (taxes) on new franchisees.  Second, the definition of “gross revenues” excludes many services from that definition – meaning that agencies will lose revenues.

Solution:  Authorize local agencies – not the state -- to impose a franchise fee not to exceed 5 percent of gross revenues, provided that the fee is the same for all equivalent providers. The bill could impose “speed to market” considerations – require issuance within a specified number of days; automatic approval after a specific time, etc.  Also, provide that revenues from bundled services shall be allocated between each type of service in proportion to the price of each service if provided separately.
Service to Schools, Libraries and Other Public Buildings.  Many local franchises require operators to provide free video and data services to public schools, libraries and other public buildings. These requirements ensure that our kids have the full range of educational tools that people without access to broadband can get it at libraries, and that government agencies can better serve the public. The bill would preempt these requirements.

Solution: Require operators to provide free service to all public schools, libraries and other public buildings.

Institutional Networks.  Institutional Networks (“I-Net”) provide a tremendous benefit to local government by providing high capacity voice/video/data networks that they could never afford on their own, while costing the operator relatively little due to the fact that the incremental cost of building additional capacity is relatively low.  Many local franchises require the cable operator to provide an I-Net – but AB 2987 doesn’t require operators to provide an Institutional Network even if paid for by the local agency. The bill would effectively terminate existing Institutional Networks and prevent the deployment of new Institutional Networks.

Solution: Amend the bill to require operators to provide an I-Net, with the number of network connections or sites based on the population of the local agency. Alternatively, require existing Institutional Networks provided by incumbents to continue, but require new entrants to pay a proportionate share of the cost to the incumbent.
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